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Silence accompanied by deceptive conduct can give rise to an actionable fraudulent concealment.! Moreover, the rule that fraud 
cannot be predicated on a failure to disclose facts where the information is as accessible to one party as to the other,” and where 


the truth may be ascertained by the exercise of reasonable diligence, does not justify a resort to active deceit or fraud> and hence 
does not apply where a party, in addition to nondisclosure, uses any artifice to throw the other party off his or her guard and 


to lull that party into a false security. 


Concealment becomes a fraud where it is affected by misleading and deceptive talk,> acts, or conduct:° where it is accompanied 


by misrepresentations; ’ or where, in addition to a party's silence, there is any statement, word, or act on that party's part that 
tends affirmatively to a suppression of the truth, to a covering up or disguising of the truth, or to a withdrawal or distraction of 


a party's attention from the real facts,° as then the line is overstepped, and the concealment becomes a fraud.” Such conduct is 
designated "active concealment," and it produces the same result in law as positive misrepresentation.!° Likewise, resort to any 


trick or artifice to prevent an adversary from discovering the truth is equivalent to active misrepresentation.!! 





Observation: 


Very little in addition to the nondisclosure of material facts 1s required to prevent the application of the general rule which renders 


mere silence nonactionable and to make a party guilty of fraud.!? 
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